BEFORE THE OR,GINAL

FEDERAL COMMUNICATIONS COMMISSION RECE|VED
WASHINGTON, DC 20554

In the Matter of AN -5 1999
g R TS Do s oN

Amendment of Section 73.202(b) ) 0P o o s snegyy

Table of Allotments ) MM Docket No. 98-198

FM Broadcast Stations ) RM - 9304

(Cross Plains, Texas et al.) )

To:  Chief, Allocations Branch

Policy and Rules Division

Mass Media Bureau

JOINT REPLY COMMENTS

First Broadcasting Management, LLC, KCYT-FM License Corp., Gain-Air, Inc., (“FBM”)
and WBAP/KSCS Operating, Ltd. and Blue Bonnet Radio, Inc. (“WBAP”) (collectively
“FBM/WBAP”), jointly by their respective counsel, hereby oppose Commission acceptance of the
Counterproposal filed by Gulfwest Broadcasting Company and Sonoma Media Corporation
(collectively referred to as “Henderson”).! The Henderson Counterproposal contains numerous legal
and technical deficiencies which are fatal to Commission consideration.” In support hereof,
FBM/WBAP states as follows:

1. Most notable of the various deficiencies is the violation of the Columbus, Nebraska

59 RR 2d 1185 (1986) policy of forcing three stations to change channels without their consent.

Although Henderson originally included the consent of Station KBAL-FM, San Saba, Texas in its

1. The other Counterproposal filed in this proceeding by Heftel Broadcasting Corporation,
Metro Broadcasters-Texas, Inc., Jerry Snyder and Associates, Inc. and Hunt Broadcasting,
Inc. is not in conflict with the Henderson Counterproposal.

2. The Henderson Counterproposal conflicts with the FBM filing due to Henderson’s expressed
interest in Channel 272C1 at Cross Plains and FBM’s proposal to substitute Channel 272C3
at Coleman, Texas. Henderson’s Counterproposal conflicts with the WBAP Counterproposal
in that Channel 272C1 at Cross Plains is short spaced to the WBAP proposal to substitute
Channel 272C1 at Wichita Falls.
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filing, that station has now withdrawn its consent in a separate filing to be submitted today. The
purpose of the Columbus policy is to avoid implementation problems after the rule making proposal
is granted. When more than two stations fail to agree in advance on the reimbursement amount and
the timing of the channel and/or transmitter site changes, the Commission’s resources can become
overly burdened. For those reasons, FBM, on its part and WBAP, on its part, went to great lengths
to assure themselves of the willingness and cooperation of every affected station involved in their
respective proposals so that the implementation process can proceed smoothly. The Columbus
policy serves a reasonable purpose and should be enforced.

2. Secondly, a review of Henderson’s channel study for the substitution of Channel
281C2 at Mason, Texas indicates short spacings using the application sites of BK Radio and
Foxcom, Inc. to Station KBAE on Channel 284C3, Llano, Texas. See Henderson Exhibits # 4B and
4C. Although the Commission deleted Channel 284C3 at Llano in MM Docket No. 95-49, that
action is not yet final due, ironically, to the Petition for Reconsideration filed by Henderson in that
proceeding. See Memorandum QOpinion and Order in MM Docket No. 95-49 (DA 98-2564, released
December 18, 1998).

3. Thirdly, to the extent Henderson is proposing the substitution of Channel 291A at San
Saba rather than Channel 289A, Channel 291A is short spaced to a proposal to allot Channel 291A
at Mason, Texas in MM Docket No. 97-244. See Henderson Exhibit # 7A. Henderson recognizes
this short spacing and indicates that Channel 259A “has been counter proposed in Docket No. 97-
244 at Mason, Texas.” Henderson at Exhibit # 7A. However, in order to avoid being contingent on
the outcome of another proceeding, Henderson should have submitted a channel study for Channel
259A at Mason and proposed that allotment as part of its Counterproposal. The Commission’s
policy in that regard is that “proposals are required to be capable of being effectutated at the time

they are granted and cannot be contingent upon further action by third parties.” Cloverdale,
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Alabama, et. al., 12 FCC Rcd 2090, 2093 (1997). At this time, Henderson’s proposal can not be
effectuated without the final resolution of MM Docket No. 97-244 because no channel study was
submitted by Henderson to show that an alternate channel works at Mason. By contrast,
FBM/WBAP submitted channel studies for Channel 259A, 281A and 224 A at Mason.

4. Fourth, Henderson proposes to change the community of license for Station KVCQ,

Cuero, Texas to Luling, Texas (pop. 4,661 - 1990 U.S. Census) as its second local service. Cuero

(pop. 6,700) does not currently have any other existing services. In Amendment of the

Community of Iicense, 4 FCC Recd 4870 (1989) recons granted in part, 5 FCC Rcd 7094 (1990), the
Commission stated that one of the purposes to reallot an existing station is whether the community
would continue to have local service. Henderson cites no case law to support a smaller community
receiving a second local service as a preferential arrangement even if Cuero were to be eventually
served by another station during the pendency of this proceeding. Pursuant to Revision of FM
Assignment Policies and Procedures, 90 FCC 2d 88 (1982), the Luling proposal would fall under
Priority 4, “other public interest factors.” Certainly the smaller size of Luling compared to Cuero
would, in the absence of any countervailing factors, cause the Commission to deny the reallotment.
See e.g., Harrisburg and Albemarle, North Carolina, 7 FCC Red 108 (1992) aff’'d 11 FCC Red 2511
(1996).

5. In addition, Henderson has not made the gain/loss showing typically required for a
change in community of license. See e.g., Atlantic and Glenwood, Iowa 10 FCC Rcd 8074 (1995)
and the showing that there would be five remaining services in the loss area. Ravenwood and
Elizabeth, West Virginia, 10 FCC Rcd 3181 (1995). Under the current circumstances (a contested
proceeding) Henderson should not be permitted another opportunity to provide this information. In

Stamps, Arkansas 3 FCC Rcd 3644 (1988) the Commission stated that counterproposals must
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contain all relevant information which allows the Commission to make the comparison between
mutually exclusive proposals. The failure to submit relevant information is at the
counterproponent’s peril. The reasoning behind this requirement is to avoid unnecessary
administrative proceedings so that opposing parties can reply to these showings at the proper time
and avoid having the Commission to issue further requests for such information with replies to
follow. Thus Henderson’s failure to submit a gain/loss showing and a showing that five local
services in the loss area will remain also makes Henderson’s proposal defective.

6. Accordingly, for the above reasons, FBM/WBAP requests that the Commission deny
acceptance of and dismiss the Henderson Counterproposal in this proceeding.

Supplemental Request

7. FBM and WBAP have determined that Channel 289A is available for substitution at
San Saba for Station KBAL instead of Channel 291A. FBM and WBAP each submitted the
statement of the licensee of Station KBAL, Equicom, Inc., consenting to the substitution of Channel
291A in their respective filings. It was noted that Channel 291A is short spaced to the pending
proposal in MM Docket No. 97-244 to allot Channel 291 A at Mason. Instead Channel 281A or
224 A were proposed by FBM and by WBAP as substitutes should a channel be allotted to Mason.
However, Channel 289A at San Saba will not require a different channel to be considered at Mason.
See attached Engineering Statement. Therefore FBM and WBAP separately request that their
respective proposals be amended to consider Channel 289A instead of Channel 291A as the
substitute channel at San Saba. A revised consent statement from the licensee for both proposals is
provided herein.

8. In addition the attached Engineering Statement provides a replacement exhibit for

Figure 29 in order to correct the channel listed on the label to the figure.
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Respectfully submitted,

FIRST BROADCASTING MANAGEMENT, L.L.C.
WBAP/KSCS OPERATING, LTD.
BLUE BONNET RADIO, INC.

o Lk A L

Mark X. Lipp

J. THomas Nolan

Shook, Hardy & Bacon, LLP
1850 K Street, NW

Suite 900

Washington, DC 20006
(202) 452-1450

Their Counsel

GAIN-AIR, INC.

Mafthew H. McCormick }/ ( é7 /f W )
Reddy Begley & McCormick

2175 K Street, NW #350

Washington, DC 20037-1803

(202) 659-5700

Its Counsel

KCYT-FM LICENSE CORP.

B I;oyy. Rus[s;>, Esq. (EV/,'UZJ

Lawrence N. Cohn, Esq.
Cohn and Marks

1920 N Street, NW

Suite 300

Washington, DC 20036-1622
(202) 452-4830

Its Counsel
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Station XBAL
San Sabe, Texas

Equicom, Ing, (“Equicom"), licensec of Station KBAL, San Sabs, Texas, heteby agrees to
bave Station KBAL's license modifled to change chentiel fror: Chaumel 246A to Chaane! 289A at
Jts cusrant site. Equicom will file an application to implewient the chnanel change should the
Commission approve the amendment to the Table of Allmments. Equicom understands that this
statement may be used {n a filing with the Federal Communications Cottunission and hereby
suthorizes its use for that purpose,

I verify that thig statement is true and accumte to the best of my knowledge, Information knd
belief and is made in good faith.

EQUICOM, INC.
D
By: _ =



In Support of a

Counterproposal Reply Comments

MM Docket 98-198
First Broadcasting Management, LL.C

KCYT-FM License Corp.

Gain-Air, Inc.

WBAP/KSCS Operating Limited
Blue Bonnet Radio, Inc.

Allocation Study — Channel 289A (KBAL) San Saba, Texas

31 11 26 N.
98 42 55 W.
Call Ch#

(Using KBAL Licensed Site as Reference)

Class A
Current rules spacings
———————— Channel 289

State

-105.7
Bear'

MHz

Dist’

(Depicting CH289A can be Substituted for CH246A at KBAL)

Search Date

KYUL.C 288C2

KYUL 288C2

AD290 290C2
Of Note:

Harker Heights
Harker Heights

Cross Plains

Allotment of Ch 290C2 proposed
in lieu of Ch 290C3 or Ch 245C3

KFMK.C 290C2
KMDX.C 289C3
AD291 291A
KRNB.C 289C
KRNB.C 289C

Round Rock
San Angelo
Mason
Decatur
Decatur
Decatur

01-05-99

R'grd Margin
106.0 -0.06 *
106.0 1.08 *
106.0 7.24 *
106.0 24.15
142.90 36.53

31.0 38.44
226.0 40.51
226.0 40.51
226.0 40.51

Reply Comments Exhibit B
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CERTIFICATE OF SERVICE

I, Lisa M. Balzer, a secretary in the law firm of Shook, Hardy & Bacon, do hereby certify that
I have on this 5th day of January, 1999 caused to be mailed by first class mail, postage prepaid,
copies of the foregoing “Joint Reply Comments” to the following:

Kathleen Scheuerle

Federal Communications Commission
Allocations Branch

2000 M Street, NW

Room 556

Washington, DC 20554

Robert Hayne, Esq.

Federal Communications Commission
Allocations Branch

2000 M Street, NW

Room 555

Washington, DC 20554

KZDF License Co., L.L.C.
Station KZDF(FM)

1436 Auburn Boulevard
Sacramento, CA 95818

Erwin G. Krasnow, Esq.

Verner, Liipfert, Bernard, McPherson
& Hand, Chartered

901 15th Street, NW

Suite 700

Washington, DC 20005-2301
(Counsel to Graham Newspaper, Inc.,
Station KWKQ, Graham, Texas)

Baylor University

Station KWBU(FM)

William D. Hills, M.D.

Vice President of Student Affairs
B.U. Box 7368

Waco, TX 76798

John Joseph McVeigh, Esq.

12101 Blue Paper Trail

Columbus, MD 21044-2787

(Counsel to M & M Broadcasters, Ltd.
Station KWOW, Clifton, Texas and
Foxcom, Inc.)

Chuckie Broadcasting, Co.
Station KYNZ(FM)

Mr. Kenneth Taishoff, President
P.O. Box 1609

Ardmore, OK 73402

Watts Communications, Inc.
Stations KXYL-FM and KSTA-FM
Mr. Phil Watts, President

P.O. Box 100

Brownwood, TX 76804-0100
(Licensee of KXYL(FM))

Equicom, Inc.

Station KBAL-FM
7103 Pine Bluffs Trail
Austin, TX 78729

KZDL License Co., L.L.C.
Station KZDL(FM)

1436 Auburn Boulevard
Sacramento, CA 95815

Durant Broadcasting Corp.
Station KBLC(FM)

1418 North First

Durant, OK 74701

Pat-Tower, Inc.

Station KVRW(FM)

Mr. Arthur Patrick, President
6210 N.W. Oak

Lawton, OK 73505

Todd Gray, Esq.

Dow Lohnes & Albertson, P.L.L.C.
1200 New Hampshire Avenue, NW
Suite 800

Washington, DC 20036

(Counsel to University of North Texas)
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Gary S. Smithwick, Esq.
Smithwick & Belendiuk, P.C.
1990 M Street, NW

Suite 510

Washington, DC 20036
(Counsel to Tyler Broadcasting)

Jean Hill

ALALATEX

6101 Bayou Road

Mobile, AL 36605

(Petitioner for Cross Plains, TX)

M. Scott Johnson, Esq.

Gardner, Carton & Douglas

1301 K Street, NW

East Tower

Suite 900

Washington, DC 20005

(Counsel to Robert S. Sullins, licensee
of Station KMAD)

Lawrence N. Cohn, Esq.

Cohn and Marks

1920 N Street, NW

Suite 300

Washington, DC 20036

(Counsel to Kent S. Foster, proponent
for Mason, TX)

William J. Pennington, Esq.

P.O. Box 403

Westfield, MA 01086

(Counsel to Great Plains Radiocasting,
proponent for Detroit, TX

John F. Garziglia, Esq.

Patricia M. Chuh, Esq.

Pepper & Corazzini, L.L.P.

1776 K Street, NW

Suite 200

Washington, DC 20006

(Counsel for K95.5, Inc.

Licensee of Station KITZ, Hugo, OK
and proponent for Antlers, OK)

Robert J. Buenzle, Esq.

12110 Sunset Hills Road

Suite 450

Reston, VA 20190-3223

(Counsel for Sonoma Media Corporation)

Rob Dean, President

Gulfwest Broadcasting Company
300 Pebblebeach

Portland, TX 78374

Living World Church of Brownwood, Inc.
Station KPSM

P.O. Box 1522

Brownwood, TX 76804

Anne Goodwin Crump, Esq.
Fletcher Heald & Hildreth, P.L.C.
1300 North 17th Street

11th Floor

Rosslyn,VA 22209-3801
(Counsel for Jason Fritz)

Lee J. Peltzman, Esq.

Shainis & Peltzman, Chartered
1901 L Street, NW

Suite 290

Washington, DC 20036-3506
(Counsel to BK Radio)

KVWC, Inc.

Box 1419

200 E. Wilbarger

Vemon, TX 76384
(Licensee of KVWC(FM))

Monroe-Stephens Broadcasting, Inc.

115 W. Broadway

Anadarko, OK 73005

(Licensee of KKEN(FM) and KRPT(FM))

Lauren A. Colby, Esq.

P.O.Box 113

Frederick, MD 21705-0113

(Counsel to Monroe-Stephens Broadcasting,
Inc.
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Cumulus Licensing Corp.

111 E. Kilbourn Avenue

Suite 2700

Milwaukee, WI 53202

(Licensee of KQXC(FM) and KYYI(FM))

KWEFS-FM Sub, L.P.

6 Whitfield Drive
Lafayette Hill, PA 19444
(Licensee of KWFS(FM))

Peter Gutmann, Esq.

Pepper & Corazzini, L.L.P.

1776 K Street, NW

Suite 200

Washington, DC 20006

(Counsel to KWFS-FM Sub, L.P.)

Harold Cochran

HC-69, Box 11

Kingston, OK 73439
(Licensee of KDDQ(FM))

George S. Flinn, Jr.

188 South Bellevue #222
Memphis, TN 38104
(Applicant for Alva, Oklahoma)

Ballard Broadcasting of Oklahoma, Inc.
4410 10th Street

Lubbock, TX 79476

(Licensee of KHKC(FM))

Joseph E. Dunne, 111

150 E. Ninth Street

Suite 300

Durango, CO 81301

(Counsel to Ballard Broadcasting)

M & M Broadcasters, Ltd.
919 N. Main

Cleburne, TX 76033
(Licensee of KWOW(FM))

Ann Bavender, Esq.

Fletcher Heald & Hildreth, P.L.C.
1300 North 17th Street

11th Floor

Rosslyn, VA 22209-3801
(Counsel to Oara, Inc.)

John Griffith Johnson, Jr.

Paul, Hastings, Janofsky & Walker, L.L.P.
1299 Pennsylvania Avenue, NW
Washington, DC 20004-2400

Timothy K. Brady, Esq.

7113 Peach Court

Suite 208

Brentwood, TN 37027-0986
(Counsel to Chuckie Broadcasting)

Contours, Inc.

3703 Southborough Road
Florence, SC 29501

(Applicant for Dickson, Oklahoma)

Redwood Broadcasting, Inc.

P.O. Box 3463

Carefree, AZ 85377

(Applicant for Dickson, Oklahoma)

Stephen C. Simpson, Esq.
1090 Vermont Avenue, NW
Suite 800

Washington, DC 20005

Rolling Plains Broadcasting Corp.
Box 1118

1406 N. First

Haskell, TX 79521

(Station KVRP, Haskell, Texas)

Delbert Foree

2800 34th Street

Snyder, TX 79549
(Applicant at Snyder, Texas)
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Oara, Inc.

P.O.Box 11196

College Station, TX 77842
(Applicant for Dickson, Oklahoma)

Frances Beane

7912 Joliet

Lubbock, TX 79423
(Applicant at Snyder, Texas)

Highland Broadcasters

P.O. Box 628

Lake Havasu City, AZ 86405
(Applicant at Snyder, Texas)

HAND DELIVERED

Qj Lo ke
Lisa M. Balzer



